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CASE LAW RELATEk,,D TO DOCTRINE OF FRUSTRATION 

Taylor v. Caldwell Queen’s Bench 122 Eng.Rep. 309 (1863). 

Facts. Plaintiff and Defendant entered into a contract, in which, Defendant agreed to let the 

Plaintiff use The Surrey Gardens and Music Hall on four certain days. After the signing of 

the contract, but before the first contract, the concert hall was destroyed by fire. The 

destruction was without fault of either party and was so extensive that the concerts could not 

be given. 

Issue. Whether the loss suffered by Plaintiffs, is recoverable from the Defendant? 

Held. No. 

The Defendant was discharged from performing, and his failure to perform was not a breach 

of the contract. When the contract is absolute, the contractor must perform it or pay damages 

for non-performance although in consequence of unforeseen events the performance of the 

contract has become impossible. However, that occurs only where the contract is absolute. 

The contract here is subject to an implied condition that the parties shall be excused if 

performance becomes impossible from the perishing of the thing without fault of the 

contractor. The parties regarded the continuing existence of the hall as the foundation of the 

contract, and the contract contained an implied condition that both parties would be excused 

if the hall did not exist. Therefore, the destruction of the hall without fault of either party 

excuses both parties, the Plaintiff from taking the gardens and paying the money and the 

Defendant from performing their promise to give the use of the hall. 

 

V.L. Narasu v. P.S.V. Iyer, AIR 1953 Mad 300 

(Section 56, Frustration) 

FACTS: 

Defendant contracted with plaintiff to screen latter’s film in his cinema house until the net 

collection fall below some stipulated amount. Later there were unprecedented heavy rains 

which made a wall of cinema house to collapse owing to some latent defects, leading to death 

of three persons. There were inspections going on, licenses were suspended, and orders for 
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demolition of theatre were also given. In view of alleged ‘impossibility’ of performance the 

contract was abrogated by defendant. 

Issues:  

Whether the liability undertaken was absolute and in consequence of which, defendant must 

be held liable for damages for breach of warranty; or whether there has been frustration of 

contract so as to discharge him from his obligations thereunder u/s 56? 

Held:  

Where parties bind themselves by absolute and positive obligations under a contract which, 

to their knowledge, is dependent for the possibility of its performance on the continued 

availability of the subject matter (either a thing or, a person as in personal contracts) and 

that availability comes to an unforeseen end by reason of circumstances over which 

its owner had no control, the owner is not bound in the absence of any express or implied 

warranty that the subject matter will continue to exist, unless he intends so either from 

express provisions of the contract or from the surrounding circumstances. (Taylor v. 

Caldwell) The principle of Taylor case is not limited to a specific thing, which formed the 

subject matter of contract, perished before its execution, rather has been extended to such a 

vital change of circumstances as to render the contract unreal (Alope v. State of UP). In such 

cases, the contract, though in terms absolute, must be construed as being subject to 

an implied condition that if before breach, performance becomes impossible due to an 

unforeseen event, without default of either party, the parties are to be excused from further 

performance. 

In present case, as implied from express provisions of contract, the continued existence of 

theatre was the fundamental basis on which parties contracted. It is also established that it had 

become impossible to screen the movie any longer in view of cancelled licenses and 

demolition orders, events which were not in contemplation of parties when they so contracted 

and were totally unforeseen over which defendant had no control. There was neither any 

implied warranty for the continued existence of the theatre nor any positive obligation of 

defendant to be bound by contract in such fundamentally altered circumstances. Hence, there 

was implied a condition that the agreement should terminate in case licenses are cancelled or 

theatre ceases to exist without the default of any party. 

Alopi Parshad & Sons Ltd v. Union of India, AIR 1960 SC 588 
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FACTS: 

Plaintiffs were appointed by UoI to provide for the army personnel ghee in return for 

consideration as stipulated under contract. World War II then started and after three years, 

government in light of increased demand for ghee varied the original agreement by mutual 

consent under which the original price consideration was substituted by decreased price. 

After one year, plaintiffs demanded sale consideration of goods be enhanced in view of 

increasingly onerous discharge of their obligations followed by assurance by government that 

it “might be entertained”. Plaintiffs continued the supply but the ‘assurance’ was never acted 

on. 

ISSUE:  

Whether the contract had become impossible to perform in light of increasingly onerous 

discharge of obligations by the plaintiffs never contemplated by them while entering into it? 

HELD:  

S.56 (Impossibility to perform):  If a consideration of the terms of the contract, in the light of 

the circumstances in which it was made reveal that parties never agreed to be bound in a 

fundamentally different situation now unexpectantly emerged, the contract ceases to operate- 

not because it is just and reasonable to qualify the terms but because on its true construction, 

it doesn’t apply in that situation. 

There is nothing in Indian law which justifies the view that a change of circumstances 

‘completely outside the contemplation of parties’ from the time when the contract was made 

will justify a Court to absolve a party from express terms thereof. A contract isn’t frustrated 

merely because of change in circumstances. Therefore rather than ‘intention of the parties, 

as reasonable men’, focus should be on ‘true interpretation of contract.’ 

Parties to an executory contract are often faced with the turn of events that they never 

contemplated of-a wholly abnormal rise or fall in prices, sudden depreciation of currency 

which can make the onus to discharge obligations more onerous but do not completely render 

them to be impossible to perform. In such circumstances, this change of events doesn’t affect 

the bargain which parties had made. 

Therefore the contention of plaintiffs that “turn of events were never in the contemplation of 

parties”, hence, original contract wasn’t binding, was unsupportable by law. Further, it was 
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untrue in fact also for after three years of WWII had been already started was the mutual 

alteration in original contract brought about, such that parties were fully aware as to the 

altered circumstances. Further, contract was never rendered impossible or unlawful u/s 56 as 

it was duly performed by plaintiffs and they received remuneration by govt. expressly 

stipulated to be paid thereunder. 

 

Easun Engineering Co Ltd v. Fertilizers and Chemicals Travancore Ltd.[7] In this case, there 

was a price hike of 400% of a certain type of oil due to the outbreak of war in the Middle 

East. The appellants plead that this is a mere case of commercial hardship and hence damages 

should be awarded for breach of performance. 

The court quashed this argument and said that the price escalated out of all proportions 

making things impossible for the respondents to supply the oil. Commercial Hardship is 

about not allowing a party to avoid the contract for lack of profitability. But an escalation of 

400% in the prices makes the performance of the contract impossible and hence the court 

held the contract frustrated. In this case had there been mere marginal rise in the prices 

frustration could not have been availed. 

Example: A sold to B 100 bags of sugar at Rs.150 per bag. But before delivery the 

government banned the sale and purchase of sugar by private traders. The contract was 

discharged by subsequent change in law. 

 

 

Krell v. Henry 

Facts: Plaintiff and Defendant entered into a contract for the Defendant to rent a flat to watch 

the coronation of the King.  Defendant was induced to contract by an announcement in the 

window of Plaintiff’s flat renting windows to view the coronation.  The contract, however, 

did not have any express reference to the coronation.  The coronation never took place since 

the King became ill, therefore, Defendant refused payment.  Plaintiff sued for the remaining 

money due under the contract.  Defendant denied liability and counterclaimed for the 25 

pounds previously paid on the theory that the coronation did not take place, and, thus there 

was a total failure of consideration for the contract entered into.  The lower court found that 
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there was an implied condition in the contract that the coronation should take place and found 

for the Defendant on liability and the counterclaim.  Plaintiff appealed. 

Issue. When the subject of the contract is frustrated is nonperformance of one of the parties 

excused? 

Held.   

Defendant is excused from performance because his purpose for entering into the contract 

was frustrated.  Defendant‘s purpose of entering into the contract was to view the coronation 

of the King.  This purpose was understood by both of the parties and regarded as the 

foundation of the contract.  Further, the rooms were taken by their reason to suitability for 

viewing the coronation processions and thus the purpose of the contract.  

 

Performance of the contract was not rendered impossible, since Defendant could remain in 

the flat even though the coronation procession did not take place.  However, Defendant 

would not receive any benefit from staying in the flat, therefore he must be excused from 

performing.  

 

Parol evidence is admissible to show that the subject of the contract, which was flats to view 

the coronation and was known by both of the parties, in order to determine whether the object 

of the contract was frustrated by the nonoccurrence of the coronation.  Therefore, the court 

held that Defendant was excused from performing under the contract and Plaintiff’s claim is 

dismissed. 

 

Satyabrata Ghose vs. Mugneeram Bangur & Co. AIR 1954 SC 44 

Fact: The defendant company started a scheme for the development of a tract of land into a 

housing colony. The plaintiff was granted a plot on payment of earnest money. The company 

undertook to construct the roads and drains necessary for making the lands suitable for 

building and residential purposes and as soon as they were completed, the purchaser was to 

be called upon to complete the conveyance by payment of the balance of the purchase money. 

But before anything could be done, a considerable portion of the land was requisitioned by 

the State during the Second World War for military purpose.  
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Satyabrata sued defendant for wrongfully repudiating the contract of developing the lands 

which were sold to the plaintiff, and asked for specific performance of the same. Defendant 

took the defence of frustration as the lands which needed to be developed were temporarily 

requisitioned by the Govt. under the defence rules such that for unspecified period of time, 

any development work if executed on the land would be illegal. The contract was made at a 

time when war conditions were prevailing and any such requisition was imputed to be in 

contemplation of the parties while forming contract. Further, no time was specified in the 

contract. 

Issue: Whether the contract was rendered illegal and hence frustrated u/s 56? If not, what 

should be reasonable time within which performance of contract was to be given u/s 46? 

Held:  

‘Impossibility’ u/s 56 doesn’t mean literal impossibility to perform (like strikes, commercial 

hardships, etc.) but refers to those cases where a supervening event beyond the 

contemplation and control of the parties (like the change of circumstances) destroys the 

very foundation upon which the contract rests, thereby rendering the contract 

‘impracticable’ to perform, and substantially ‘useless’ in view of object and purpose which 

the parties intended to achieve through the contract. 

Justice Mukherjee held that the contract was not frustrated. He said “Undoubtedly the 

commencement of the work was delayed but was the delay going to be so great and of such a 

character that it would totally upon the basis of the bargain and commercial objects which the 

parties had in view. The requisition orders, it must be remembered, were by their very nature, 

of a temporary character. The court relied upon the fact that there was no time limit agreed to 

by the parties within which the construction work was to be finished.  

Further the Court held that “the effect of an administrative intervention has to be viewed in 

the light of the terms of the contract, and if the term shows that the parties have undertaken 

an absolute obligation regardless of administrative changes, they cannot claim to be 

discharged.  

Tsakiroglou & Co Ltd v Noblee Thorl GmbH [1962] AC 93 

Facts 
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The appellants agreed to sell to the respondents Sudanese groundnuts for shipment to 

Hamburg during November/December 1956. The agreement included a CIF (cost, insurance 

and freight) term (requiring the seller to arrange the carriage of the goods by sea to Hamburg 

and to provide the buyer with the necessary documents to obtain the groundnuts from the 

carrier).  A force majeure clause was also incorporated in the contract. It provided that in 

cases of force majeure the deadline for the delivery of the goods should be extended by no 

more than two months, after which the contract should be cancelled. 

At the beginning of November, the Suez Canal was closed to navigation due to the military 

operations by the British and French armed forces against Egypt, but the goods could have 

been shipped around the Cape of Good Hope. The alternative route via the Cape of Good 

hope was almost twice as long and respectively the freightage was more costly. The sellers 

failed to ship the goods. The case became subject to arbitration proceedings and the umpire 

held that the sellers were in default.  

Issue: The question is whether by reason of the closing of the Suez Canal route, the contract 

had been ended by frustration?  

Held: The appellant argument was that it was an implied term of the contract that shipment 

should be via Suez. But it was held that such a term could not be implied. The customary or 

usual route via the Suez canal being closed, the appellants were bound to supply the 

groundnuts via the Cape of Good Hope that did not render the contract fundamentally or 

radically different and there was not, therefore, frustration of the contract.  

 

 

 

Mere Commercial hardship does not amount to frustration: Harnandrai Fulchand v. Pragdas 

by a contract in writing the plaintiff bought of the defendants a number of dhotis to be 

manufactured by specified mills and to be delivered as and when the same may be received 

from the mills. The seller delivered only part of the goods owing to the mills failing to 

perform their contract with the defendants as they were engaged in fulfilling certain 

government contracts. The defendant pleaded frustration.  
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It was held that the bargain was not frustrated, as the stipulation as to delivery did not make 

delivery by the mills a condition precedent. It was a simple case of breach. The closing or 

even the destruction of the mills would not affect a contract between third parties, which is in 

term absolute. Referring to the words “as and when” the lordships held that the word 

certainly regulated the manner of performance, but they did not limit the sale of such goods 

as the mills might deliver.  

Frustration applies to executor contract and not to executed contract: In India the question 

was considered by the Supreme Court in Raja Dhruv Dev Chand v. Raja Harmohinder Singh, 

AIR 1968 SC 1024, Justice Shah observed that the courts in India have generally taken the 

view that Section 56 of ICA is not applicable when the rights and obligations of the parties 

arise under a transfer of property under a lease. The lease in question was that of an 

agricultural land for one year only. The rent was paid and the lessee was given possession. 

Before the land could be exploited for any crop, came partition which left the land in Pakistan 

and the parties migrated to India. The action was to recover the rent paid. But no such 

recovery was allowed, completed transfers are completely outside the scope of section 56.  

 

 

 


